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R v SECRETARY OF STATE FOR THE HOME DEPARTMENT

ex parte SALIM

CO/1682/99 19 May 1999

Queen's Bench Division: Latham J

Asylum-application refused-appeal dismissed-special adjudicator, concluded
internal flight option available to applicant-whether burden of proof of
showing internal flight option did not exist lay on the applicant.

The applicant for pennission to move for judicial review was a citizen of
Tanzania who had been resident in Zanzibar. He claimed asylum because of
persecution as a member of the CUP. The Secretary of State refused his
application.

On appeal, the special adjudicator concluded that the applicant had had no
well-founded fear of persecution in Zanzibar. From the background material
nevertheless she appears to have concluded that a person in his circumstances
would be at risk in Zanzibar: she then concluded that the internal flight
option was open to him.

Counsel submitted that the burden of proof of showing that the internal
flight was a reasonable alternative for the applicant, lay on the receiving
country.

Held

I. Internal flight raised the same question as whether an applicant was
unable or unwilling to avail himself of the protection of his country: the
burden of proof was upon the applicant to show that no part of his country
was safe, or that it would be unreasonable to expect him to go there.

2. In the instant case no persuasive evidence had been produced to show it
was unreasonable for the applicant to stay on the mainland.

s Knafler for the applicant
Miss L Giovannetti for the respondent

No cases are referred to in the judgment

LATHAM J: This is an application for permission to apply for judicial review
by a national of Tanzania, who before he came to this country had been
living in Zanzibar. He claimed asylum on the basis of his membership of the
CUP, which he said was an organisation which was subject to persecution in
Zanzibar and that he had indeed suffered persecution himself, in that he had
been subject to arrest and other ill-treatment.

The Secretary of State refused his application. The matter went before the
special adjudicator, who heard the case on 27 October 1998. The special
adjudicator rejected the applicant's appeal. The Immigration Appeal Tribunal
refused to grant leave to appeal from that decision. The basis upon which the
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special adjudicator came to the conclusion that the applicant's appeal must
fail was twofold: first, she directed herself that it was for the applicant to
satisfy her that he was a person to whom article lA of the Convention
applied. In doing so, she directed herself that the applicant had to establish
not merely that he was at risk of persecution for a Convention reason in
Zanzibar, but that there was no part of Tanzania where he would be free of
well-founded fear of such persecution if it was reasonable-to paraphrase the
matter-for him to go to that other part of Tanzania.

The applicant gave evidence, amongst other matters, about having had a
passport which the special adjudicator concluded had been obtained or at
least sought before he was arrested, which was the action he complained
about as constituting his subjective well-founded fear of persecution.

The special adjudicator came to the conclusion, amongst her findings of
fact, that the applicant was a member of the CUP in Zanzibar. She was not
prepared to accept the level of involvement of which the applicant had sought
to persuade her. She did not accept that the applicant was arrested and she
did not accept that the police had been looking for him after release from
detention s\lch as he had alleged. She therefore concluded that at the time of
his departm\e from Zanzibar in November 1995 the applicant did not have
any subjective and well-founded fear of persecution in Zanzibar.

That could be the end of this case because in itself those were conclusions
which the special adjudicator was perfectly entitled to come to and do not
seem to me to be, subject to what I shall say in a moment, Wednesbury
unreasonable. However, she went on to consider the question of internal
flight. In the course of assessing the objective evidence as to the state of
affairs in Zanzibar, she came to the conclusion that CUP members and
supporters in Zanzibar were at risk of being harassed, arrested and detained
by the police in Zanzibar. There is nothing to explain how she approached
that conclusion in relation to her views on the applicant's subjective situation,
as I have already indicated. There is, it seems to me, at the very least cause
for concern that she does not appear to have used that conclusion from the
objective evidence as part of her reasoning in relation to her approach to the
alleged subjective fear of the applicant. It follows that it seems to me that the
conclusions that the special adjudicator came to in relation to the applicant's
state of mind are not a sound basis upon which to dispose of this application.

However, it is said on behalf of the Secretary of State that in any event the
conclusions that the special adjudicator reached in relation to the internal
flight alternative are really conclusions that cannot be faulted; that they
provide an alternative and sufficient basis upon which the Immigration
Appeal Tribunal was correct to conclude that there was no arguable issue
which justified the grant of leave to appeal.

The first point taken in relation to that by Mr Knafler on behalf of the
applicant is that the special adjudicator applied the wrong burden of proof.
He asserts that the proper analysis of the internal flight alternative is that it is
an exception to the general rule which can only be prayed in aid by the
receiving country as something which excuses it from what otherwise would
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be the burdens of the Convention. It follows, he says, that in those circum-
stances it is for the authorities of the receiving country to establish that there
is an internal flight alternative.

It seems to me that that submission is ill-founded. The definition of a
"refugee" which the applicant has to establish in order to be able to make
good his claim for refugee status is that he is a person who, "owing to a
well-founded fear of being persecuted for reasons of race, religion, nation-
ality, membership of a particular social group or political opinion, is outside
the country of his nationality and is unable or, owing to such fear, is
unwilling to avail himself of the protection of that country ..."

The internal flight alternative, if it exists, seems to me to make it impos-
sible for a person to be able to assert that he is unable or, owing to such fear,
unwilling, to avail himself of the protection of that country. If indeed there is
within the country an area or areas where he can be free from persecution, it
seems to me that that is something which he must disprove as being applic-
able to his situation.

I gain support for that from the approach of article K3 of the Treaty on
European Union on the Harmonised Application of the Definition of the
Term Refugee in article 1 of the Geneva Convention, which reads as follows:

" Relocation within the country of origin

Where it appears that persecution is clearly confined to a specific part of a
country's territory, it may be necessary in order to check the condition laid
down in article lA of the Geneva Convention has been fulfilled, namely
that the person concerned 'is unable or, owing to such fear (of persecu-
tion), is unwilling to avail himself of the protection of that country', to
ascertain whether the person concerned cannot find effective protection in
another part of his own country, to which he may reasonably be expected
to move."

The position, it seems to me, is that the question of whether or not there is
an internal flight alternative is one and the same question as to whether or
not he is unable or unwilling to avail himself of the protection of his country.
It follows that in those circumstances it is part of the material which he has
to establish in order to be able to gain for himself refugee status. It follows
that the burden of proof remains on him to establish that there is nowhere in
the country which he could go to where he would be free from persecution,
but that if there is, it would be unreasonable to expect him to move there. It
follows, in my judgment, that the burden of proof was properly applied.

The facts seem to me to be clearly such as to justify the conclusion of the
special adjudicator and, indeed, the further conclusion of the Immigration
Appeal Tribunal, which was to the effect that the evidence did not begin to
justify, even to the serious"possibility standard, that the applicant could not
relocate on the mainland. The material before the special adjudicator was that
the applicant had spent time in the past in Dar-es-Salaam with his uncle. The
only piece of evidence which was put before the special adjudicator which
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could justify the conclusion that there was any difficulty for him in being
elsewhere than in Zanzibar was the rather limp assertion that he was "not
sure" that he would be able to get work in Dar-es-Salaam. I entirely accept
that there is material which shows that travel is restricted in Tanzania-that
if people do not have work they may be moved from the area that they are in
back to their home area, but there was no evidence given by the applicant
himself to justify the conclusion that he would fall into the category which
would have those dift:tculties. Bearing in mind the burden of proof, it seems
to me that the special adjudicator was perfectly entitled to conclude that this
was a case in which the internal flight alternative was available to this appli-
cant, even if she was wrong as to her conclusion that in any event he had no
subjective grounds for claiming to be a refugee. In those circumstances, I
refuse permission to apply for judicial review.

Application dismissed

Jasvir Jutla & Co Jeicester; Treasury SolicitorSolicitor
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